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State supreme court justices are often the final arbiters of law in their jurisdictions.  Yet, in states 
that grant governors the power to selectively reappoint supreme court justices, justices’ 
independence is limited.  These governors are well positioned to monitor justices’ decisions and 
are institutionally empowered to remove justices whose jurisprudence veers too far away from 
the governor’s preferences.  This power gives governors substantial influence over judicial 
decision-making by justices who are eligible for another term on the bench.  I test this 
proposition on an exhaustive set of state supreme court criminal appeals from 1995 to 2010, and 
show that votes by justices who need to be reappointed are strongly correlated with executive 
preferences, while votes by those who are ineligible for reappointment are not.  To further 
support my argument that the reappointment power itself is the source of this executive 
influence, I show that this influence disappears when governors are prohibited by term limits 
from being in office at the time a justice’s term ends.  This influence is also not found in similar 
states where governors lack the reappointment power.  These findings show that elite 
reappointment strongly limits judicial independence in the states. 
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On November 3, 2009, Republican Chris Christie defeated the incumbent Democrat Jon 

Corzine to become Governor of New Jersey.  Despite decades of unbroken reappointments by 

New Jersey governors, Christie soon refused to reappoint two state supreme court justices to 

tenured status.  In response to Christie’s first refusal, the president of the state Senate, Stephen 

Sweeney, said, “[The justice’s] removal is an affront to judicial independence.  The governor has 

sent the message to judges across the entire state that if they aspire to sit on the Supreme Court 

they better start practicing politics rather than law.” (Star Ledger 2010).  In this paper, I show 

that state court of last resort (SCOLR) justices in states like New Jersey had internalized this 

message long before Governor Christie was elected.  They had already been practicing politics 

with the governor in mind.  I analyze justices who face executive reappointment and argue that 

they have – and act on – a rational incentive to strategically defer to their governor’s preferences.  

Reappointment-eligible justices are not purely independent deciders.  

Sweeney’s idea of what judges should do – independently practice law rather than 

politics – is an idealized notion of justice that political scientists have struggled to find empirical 

support for.  In addition to legal influences, state justices also balance ideological, partisan, 

administrative, and even personal considerations.  Much of the literature on political influences 

in state courts focuses on the impacts of judicial elections in hyper-salient cases, the sway of 

public opinion, and the influence of rising campaign spending (Bonneau 2005, 2007; Bonneau 

and Hall 2010; Hall and Bonneau 2006; Canes-Wrone, Clark, and Kelly 2014).  This has the 

unintended consequence of making appointed judges seem closer to the ideal of independent 

legalism and draws our attention to a narrow slice of cases rather than the potential of consistent 

influence across the docket.  In five states, governors decide retention in addition to the initial 
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appointment.1  Justices in these reappointment states are subject to a host of competing political 

forces.  I test whether governors’ power to reappoint gives them significant influence over 

reappointment-eligible justices’ decisions and find that it does.  

Executive influence cuts sharply against the grain of judicial independence, often seen as 

a hallmark of a functioning democracy.  To be independent is to be free of outside pressures and 

influences.  The judicial branch, within the separation-of-powers framework broadly employed 

in the United States, is meant to check the powers of the other branches.  The judiciary can strike 

down laws and invalidate executive actions that conflict with the state or federal constitutions.  It 

is the only institution that can tell lawmakers what the law is.2  However, the federal system of 

life appointment fails to answer Juvenal’s timeless question: “quis custodiet ipsos custodes?”3  In 

the some states, executive reappointment provides some level of oversight of the judiciary.  In 

this paper, I show that judicial independence is partially lost as the price of this oversight. 

 
Judicial Vulnerability to Executive Reappointment Power 

Unlike their counterparts in the federal judiciary, the vast majority of SCOLR justices 

serve time-limited terms, ranging from six to fourteen years.  Terms solved the problem posed by 

incompetent or corrupt judges: they could be easily, if belatedly, replaced.  Limiting justices to 

time-bound terms solves one perceived problem and creates another: some entity must have the 

																																																								
1 I do not address any potential effects of judicial nominating commissions or confirmation 
bodies.  The role of nominating commissions is minimal for retention decisions, where 
incumbents start out with either an implied, or often a formal, presumption of qualification.  
There is greater potential for confirmation bodies to impact retention choices, but this is 
primarily through limitations on possible replacements.  Confirmation bodies cannot force the 
governor to reappoint or reject a particular sitting justice.  Preliminary explorations of any 
mediating effect by nominating commissions and confirmation bodies revealed no influence. 
2 In the states, this is analogous to the arguments in Marbury v. Madison, 1 Cranch 137 (1803). 
3 Decimus Junius Juvinalis, Satires, VI.  Translation: “Who watches the watchmen?”     
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authority to oversee and retain justices.  In many states, that choice is left to the people in some 

form of election.  But in five states – Connecticut, Delaware, Maine, New Jersey, and New York 

– the governor has the power to reappoint justices when their terms expire.4  

When studying the potential influence of other branches on courts, scholars often situate 

the judiciary in separation-of-powers (SOP) games.  In these theories, a court, treated as a unitary 

actor (the median member), makes decisions within a multi-branch policy-making process.  The 

key feature is that the court must take into account the end result of that process, including how 

other branches might respond, when making their choices.  Langer (2002, 2003) and Johnson 

(2015) provide multiple examples in state courts.  Epstein, Knight, and Martin (2001) as well as 

Clark (2009) articulated SOP logic for the U.S. Supreme Court.  This has been a useful way of 

thinking about court behavior and how problems such as the lack of jurisdiction control or law-

enforcement power shapes courts’ latitude in decision making.     

Yet, retention does not fit neatly into the existing SOP framework because retention 

focuses on a justice-level, rather than court-level, relationship.  Retainers, such as governors and 

voters, make choices about individual justices, not courts as a whole.  This means that other 

branches may have different portfolios of retaliation options for each justice.  Consider a court 

where three justices are not eligible for a new term because of mandatory retirement ages, but 

four others are.  This means that the possibilities for retaliation vary across justices.  This is not a 

rare situation; it is the norm in reappointment states.  This requires digging down one layer 

deeper and analyzing how each justice relates to other branches. 

																																																								
4 While I refer to these states as having a common system, they practice variations on the central 
theme.  For example, New Jersey has only one retention moment: a tenure decision after a seven-
year term.  If the justice is granted tenure, they do not face retention again.  I take these 
variations into account in designing this research and coding the relevant variables. 
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When analyzed individually, the retention relationship between justices and governors 

resembles a principal-agent relationship, with justices as agents.  While courts are not agents in 

classical contract terms, and the judiciary is a “co-equal branch of government,” individual 

justices’ relationships with their retainers carry many of the attributes of principal-agent 

relationships.  Every state has a set of appellate cases that it must adjudicate every year, and a 

formal branch of the government designated to handle them.  Those tasked with controlling the 

composition of the bench do not follow along with every pleading, brief, and oral argument; they 

lack this level of information, a situation typical of the principal-agent dilemma (Miller 2005).  

They must allow the justices to decide cases on the state’s behalf and accept the result, but do not 

know the justices’ true underlying preferences or how they will rule in advance.  Analogizing to 

principal-agent relationships does not conflict with the SOP approach, but it does help for 

looking within the unified court to analyze the individualized relationships between justices and 

other political actors within the SOP policy-making framework.  

I follow Langer (2002) in assuming two things about justices.  First, I assume that they 

have preferences over case outcomes.  Because I focus on the influence of external factors on 

justices, I assume nothing else about these preferences.  They may be the result of policy 

attitudes, legal interpretations, some combination of the two, or even other factors.  No matter 

what endogenous process generates these preferences, my arguments focus on how justices get 

pushed away from those preferences by exogenous forces.   

Second, I assume that justices also have preferences over their career outcomes and in 

most cases want to keep their office and the pay, prestige, and policy-making power that come 

with it.  These assumptions fit prior research that has found that elected justices exhibit an 

electoral connection (Hall 1992; Huber and Gordon 2004; Canes-Wrone, Clark, and Park 2012; 



	 5	

Canes-Wrone, Clark, and Kelly 2014).  It is plausible that appointed justices also have strategic 

self-preservation motives layered on top of endogenous preferences.  This desire for self-

preservation gives governors an opportunity to influence justices.  However, successfully 

influencing agents often requires two elements: monitoring capacity and an enforcement 

mechanism.  Governors are well situated in both of these aspects. 

Monitoring plays a central role in maintaining an agent’s loyalty towards its principal.  A 

principal with better monitoring capacity, all else equal, can retain tighter control over its agent.  

Even when a principal has a strong enforcement mechanism, it will not be precise enough to 

control agent behavior in the absence of an effective means of monitoring.  While electorates 

have generally low information levels (ABA 2003) and poor monitoring capacity outside of the 

salient cases that get local coverage (Hoekstra 2000), governors are in an excellent position to 

observe judicial behavior.  Despite being steeped in arcane traditions favoring privacy and 

opacity, courts also, by convention, provide voluminous information on what they do and why.  

Though governors have many other concerns – such as the centrally important annual budget 

battle with the state legislature (Kousser and Phillips 2012) – they have large, professional staffs 

of assistants, who can read and decipher legal decisions and thus monitor justices’ behavior.5 

 In New York, for example, governors have created sets of external committees6 of 

lawyers and former judges that assist the governor’s office in sifting through incredible 

quantities of judicial, professional, financial, and personal information on judicial candidates and 

																																																								
5 All governors should have sufficiently adequate staff that close monitoring is at least possible.  
However, states vary in the level of professionalization and funding for executive branches.  
These variations may be ripe for subsequent research. 
6 For example, see New York Governor’s Executive Order No. 15, from April 27, 2011, though 
similar committees have existed under previous governors as well – and across the time period I 
analyze. 
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incumbents.7  These committee members are diverse in terms of ideology, party, legal 

specialization, and interests.8  In addition to the outside experts that the governor’s office invites 

to help, other outside actors submit reports on qualifications and suitability.  These include bar 

associations, interest groups, and concerned citizens.  The governor’s office has no shortage of 

information and a low marginal cost for obtaining detailed evaluations of the merits of any 

particular appointment or reappointment candidate. 

Within a typical governor’s administration itself, staff members evaluate the extensive 

documentation and the reports created by the evaluation committees, while also interviewing 

candidates for appointment and reappointment.9  Collectively, these resources – specialized and 

diverse – allow the governor’s office to form detailed evaluations about judges and justices.  

Once the governor and senior staff enter the process, they are empowered to make an informed 

and targeted decision about appointment. 

Enforcement is the second significant factor in influencing agents.  In the absence of an 

enforcement mechanism, agents have few reasons to defer to their principal because they face no 

consequences.  Some justices are appointed to life terms and others are appointed to terms at an 

age such that they are ineligible for a second term.  In these cases, the governor lacks a strong 

enforcement mechanism.10  However, governors that have the power to reappoint justices to 

																																																								
7 In an interview I conducted, a member of such a committee described the process of sifting 
through “eight inches of documents” covering every part of the candidate’s life.   
8 For example, committees contain members whose legal practices are in different specialties, 
allowing for a broad, but detailed, analysis of each judge’s legal record.   
9 In an interview I conducted, a staff member with significant responsibilities over judicial 
appointment in one northeastern state indicated that five to ten staff members would be involved 
in evaluating a candidate for appointment or reappointment.   
10 The governor likely still has other, weaker enforcement mechanisms, in conjunction with the 
state legislature.  This may be through salary control, court organizational reforms, or 
jurisdictional aggression as seen in the federal example in Clark (2011).   
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additional terms have a significant means of influence.  In one decision, the governor can fire the 

justice, stripping them of a job, compensation, and prestige.  

Monitoring capacity and enforcement mechanisms work together.  Because governors 

can monitor justices, enforcement does not have to be bluntly or randomly applied.  And if 

justices know they can be rewarded or punished based on a precise evaluation of their own 

individual choices, they have an incentive to alter their behavior in the direction of the 

governor’s preferences.  This intensive monitoring capacity theoretically allows governors to 

influence even less notable cases that an electorate would simply never hear of.  Despite these 

strong reasons to expect executive influence through retention, the existing literature on this 

question is sparse and mixed.  Langer (2002) and Shepherd (2009b) found evidence for influence 

for those with retention power – including governors.  However, recent work by Johnson (2014, 

2015) found no evidence that governors exert influence through retention pressures, despite 

plenty of evidence that they exert influence through other means.   

It is an empirical fact that refusals to reappoint, like the two by Governor Christie 

mentioned in the introduction, are very rare.  After rejections, elites – like state Senator Sweeney 

– commonly invoke some shock at the lost innocence of a suddenly politicized system, appealing 

to traditions of bipartisanship.  But the rarity of rejection does not mean governors are irrelevant 

or weak.  Rejections are plausible and credible; empirically, they do occur.  I show that 

rejections are rare because justices sufficiently alter their behavior to avoid them.   

 
Scope and Hypotheses 

In this paper, I analyze one subset of all SCOLR votes: criminal law appeals.  Criminal 

cases provide the best opportunity for a clean test of my theoretical arguments.  Crime policies 

map well onto an ideological dimension, with conservatives generally being more punitive and 
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favoring fewer defendants’ protections than liberals across almost every aspect of criminal law.  

Criminal cases also represent a substantial part of the SCOLR docket.  Picking criminal law 

results in a dataset that is large, reliably coded, and coherent with the theoretical predictions.   

One limitation of this choice is that most governors, as the state’s chief executive, want to 

be (or to at least appear) tough on crime.  This means that the differences between liberal and 

conservative governors may be more muted on criminal issues than the comparable gap between 

liberal and conservative legislators or voters.  But while all governors may want to be tough on 

crime, conservatives generally want to be tougher.  The average liberal governor is likely to 

prefer more pro-defendant rulings than a conservative.  I do not assume that a liberal would vote 

for defendants in every case – they are not “pro-crime.”  Instead, my assumption is only that 

conservatives consistently favor prosecutors more frequently than liberals do, across the wide 

range of issues within criminal law.  Thus, a conservative would vote for the state, all else equal, 

a greater portion of the time.  This implies the following hypothesis: 

 
Strategic Deference Hypothesis:  Reappointment-eligible justices show more deference to their 

governor’s preferences than reappointment-ineligible justices do. 

 
The Strategic Deference Hypothesis predicts that retention-eligible justices pay close attention to 

the preferences of their governor and rule in a way that will help guarantee their retention.  This 

ultimately means that they are more deferential to their governor than retention-ineligible justices 

are.  The Strategic Deference Hypothesis accounts for variation in punitiveness: more 

conservative governors should influence their courts to decide more cases for the prosecution.  

The choice to analyze criminal appeals raises a higher bar for this hypothesis, because 

there is likely less variation in preferences across the ideological spectrum on criminal law than 
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there is in other issues.  If conservatives favored one type of decision – and liberals the opposite 

– every time, then it would be easier to detect a governor’s effect.  This is likely the case in 

certain issues (for example, abortion rights) that appear too infrequently in these states to be the 

subject of a thorough analysis.   

To test my hypothesis, I use a series of quantitative analyses.  First, I test for, and find, 

systematic effects across all criminal appeals over a sixteen-year period, indicating that 

governors have broad and deep influence over the votes of justices that still need to be 

reappointed.  Then, to further support identification of the retention power as the specific cause 

of this influence, I pinpoint particular contexts in which a governor should not be influential.  

First, I analyze times when a governor is blocked from making a reappointment decision by term 

limits.  Second, I look at states where the legislature, rather than the governor, is given the 

reappointment power.  In each of these circumstances, I find no evidence of executive influence.  

Finally, I show that individual-level effects aggregate up to changes in case dispositions.  

Collectively, these results strongly support the Strategic Deference Hypothesis. 

 
Testing 

The Data 

 I begin with a dataset of SCOLR decisions on criminal appeals from 1995-2010, which is 

a subset of Hall and Windett’s (2013) dataset of all decisions from all states for those years.  I 

analyze the set of states that use executive appointment and at least one reappointment 

(Connecticut, Delaware, Maine, New Jersey, and New York) plus the three states that use 

executive appointment with no retention requirement (Massachusetts, New Hampshire, and 

Rhode Island).  These three non-reappointment states are the universe of states that use both an 
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initial appointment and then a federal-style life- or age-limited term.  They approximate a control 

group and provide extra information on how justices behave when they never face retention.  

Testing my hypothesis requires coding ideological outcomes for each case, which are not 

included in Hall and Windett’s dataset.  Because I exclusively analyze criminal appeals, I code 

decisions in favor of defendants as liberal, and those in favor of states as conservative.  While 

coding case outcomes dichotomously has obvious shortfalls, there is no better method available 

for coding the quantity of cases necessary to draw systematic inferences about state courts.     

I used a combination of party names and procedural history summaries, in addition to my 

own reading of cases, to determine who the parties were and who had appealed from the lower 

court.  The tradition of the prosecution having a common name in every case (such as “The 

State”) makes identifying parties reliable, while case decisions and prior-history information 

often identify the losing party in the lower-court decision.  I then used the court’s disposition (for 

example, “affirmed” or “reversed”) in the case to determine the outcome for the defendant.  I 

coded a case as a victory for the defendant if they improved their situation (such as an overturned 

conviction or a reduced sentence) on appeal, or if they maintained their situation in an appeal by 

the prosecution.  I conducted numerous personal readings and quality–control checks to verify 

the reliability of the coding, and I personally read and coded all cases which failed to produce a 

clear coding based on the information in the Hall and Windett dataset. 

Choosing criminal cases partially mitigates the problem of docket discretion.  Because of 

mandatory appeals for some crimes, norms in favor of taking appeals from those convicted to 

serious penalties, and the weakness of some state intermediate appellate courts, SCOLRs 

generally have less docket discretion over these cases.  This cannot eliminate the potential 

selection effects of discretionary jurisdiction, but it does limit them in comparison with other 
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areas of law.  A separate analysis showed no relationship between the retention status of justices 

and the rate of taking criminal cases.  The types of cases, however, may vary based on the 

situation.  Exhaustive data on the set of potential cases are not available, preventing the use of a 

sample-selection model to address these concerns.  Even so, it is important to note that even if 

justices systematically take different cases in light of their retention pressures, this would still be 

a significant and meaningful form of executive influence – though a more difficult one to test.   

 
Variables 

 The dependent variable, Liberal Vote, takes the value “1” when the vote is pro-

defendant and “0” when it is in favor of the state.  A justice is considered as voting pro-

defendant when Hall and Windett code them as voting with a pro-defendant majority or against a 

pro-prosecution majority.  There is a small (about 2.8% of the total) set of cases that can 

reasonably be coded as partial victories for the defendant.  Because of the difficulty of reliably 

coding these cases and their infrequence, I drop them from the analysis. 

 The key independent variables that will test the Strategic Deference Hypothesis include a 

measure of each justice’s eligibility for additional terms, a measure of each governor’s ideology, 

and in interaction of those two terms.  I argue that the effect of eligibility is conditional on the 

governor’s preferences (eligibility should make justices more conservative under conservative 

governors and more liberal under liberal governors).  Therefore, the Strategic Deference 

Hypothesis only includes a prediction for the interaction term between the two. 

The first key independent variable, Eligible, takes the value of “1” when the justice is 

eligible for an additional term on the date a decision was published and “0” otherwise.  As a 

measure, Eligible improves on previous analyses that applied each state’s overall institutional 

design (such as whether it uses executive reappointments) to every justice in that state (but see 
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Shepherd 2009a and Hall 2014 for a better focus on individual justice situations).  Treating all 

justices within an executive reappointment state equally introduces measurement error because it 

marks justices who were not eligible for another term as facing reappointment.  At any given 

time, state supreme courts in reappointment states are made up of mixes of reappointment-

eligible and -ineligible justices.  Eligible separates out those who were appointed but cannot be 

reappointed from those who must still face reappointment.  This individualization helps to 

identify the executive influence directly related to reappointment powers. 

I accumulated the information necessary to code Eligible from newspaper articles, 

official state documents, and biographies.  Justices are deemed ineligible when they could not 

legally hold another term due to mandatory retirement ages or had announced an intention to 

retire or take a different job.  For example, if a justice is reappointed to an eight-year term when 

they are 66 years old, and the state has a mandatory retirement age of 70, then the justice is 

ineligible for another term after their reappointment.  Thus, all votes cast before the 

reappointment would be coded as eligible, while all those taken after the reappointment would be 

coded as ineligible.  Each coding is tailored to the specific rules that applied to each justice as of 

the day the decision was announced.  For example, justices in New Jersey who obtained tenure 

after their first term are counted as ineligible for the remainder of their time on the court.   

This coding scheme is admittedly blunt.  I treat justices with 14 years left in their term 

identically to those with only one year left.  While over-time effects are interesting avenues for 

additional research, I focus on the impacts of retention-eligibility itself.11  I also count as eligible 

those justices who had already decided to retire but who had not yet announced it.  This 

																																																								
11 Separate analyses indicate that there is not an over-time or recency-bias effect and that the 
executive influence I describe in this paper is generally found throughout a justice’s term.   



	 13	

measurement error biases tests against my predictions because it reduces the observable 

differences between eligible and ineligible justices.   

The second key independent variable is Governor’s Ideology, which is an ideology 

measure of the governor serving on the day the the vote was published.12  To measure this, I use 

Bonica’s (2014) CFscores, which utilize campaign donations to scale ideology for many state 

and federal political actors since 1980.  CFscores are exogenous to the data-generating process13 

and cover a wide range of political actors for a long period of time in one common space.  

Despite the liberal politics of these northeastern states, their governors were Republican almost 

half of the time between 1995 and 2010 and their CFscores ranged from -1.18 to 0.88, with a 

standard deviation of 0.54.  Governor’s Ideology picks up any covariation between governors’ 

preferences and justices’ votes for any other reason other than retention politics.  Because higher 

CFscores are more conservative, any effect of Governor’s Ideology should be negative. 

The final independent variable is the interaction, Eligible X Governor’s Ideology, which 

measures the extra relationship that the votes of eligible justices have with the governor’s 

preferences in comparison with the votes of ineligible justices.  This interaction directly tests the 

Strategic Deference Hypothesis, which states that eligible justices are more deferential to 

governors than ineligible justices.  Because higher CFscores are more conservative, there should 

be a negative relationship between Eligible X Governor’s Ideology and Liberal Vote. 

 In addition to the dependent and independent variables, I also control for the justice’s 

own preferences.  For this, I use Appointing Governor’s Ideology, which is the CFscore of the 

																																																								
12 In the short window between Election Day and Inauguration Day, I use the CFscore of the 
governor-elect rather than the actual serving governor. 
13 I do not use the dynamic IRT measures created by Windett, Harden, and Hall (2015) for this 
reason.  Since the votes I analyze are some of the votes used to create those scores, they are not 
suitable for this analysis.  I note, however, that their inclusion would not alter my results.   
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governor who initially appointed the justice. 14  Those with higher CFscores should cast fewer 

liberal votes.  I choose the justice’s appointer’s score, instead of the justice’s own CFscore, 

because the proxy score is a consistent measure available for almost all justices in the time 

period (many appointed justices lack their own score) and the logic of CFscores is more 

compelling for political actors that regularly participate in campaign finance, like governors.  

Using appointers as proxies is an established measurement strategy for appointed judges (Giles, 

Hettinger, and Peppers 2001).  In this case, CFscores for governors have no apparent endogenous 

relationship with votes cast by SCOLR justices.  Using proxies has limitations, as not all justices 

closely match their appointers, given variations in initial selection processes (McLeod 2012).  

Recognizing this, I also present models using justice random effects.15 

 Finally, I include a set of potentially important covariates.  Defendant Appealed is 

coded as a “1” when the defendant brought the appeal and “0” otherwise.  This provides an 

indicator of the ideological direction of the lower-court’s decision.  I expect that cases brought 

by defendants are less likely to receive a pro-defendant outcome than those brought by the state.  

Murder is coded as a “1” when at least one of the defendant’s charges was murder, and “0” 

otherwise.  A murder case’s high stakes encourage lower courts to follow existing precedents 

and rules closely to avoid mistrials and mistakes.  However, the high penalties of a murder 

conviction (and automatic rights of appeal) dramatically increase the rate of appeals in these 

cases.  Because defendants are more likely to appeal, while those appeals are on average of lesser 

merit, the rate of success should be much lower for defendants appealing murder convictions.  

The seriousness of the crime likely also leads to more conservative attitudes when interpreting 

																																																								
14 I considered alternative justice ideology measures, such as a simple measure of the appointing 
governor’s party.  My results are not dependent on the use of CFscores. 
15 The choice between random and fixed effects does not impact the results.   
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legal issues on appeal.  I expect that cases involving murder charges receive fewer liberal rulings 

on appeal.  Past Executive Experience is coded as a “1” when the voting justice had served in 

the state or federal executive branch before becoming a judge.  Because of the executive’s law 

enforcement role, I expect that these justices are less likely to vote for defendants on appeal. 

Scholars repeatedly find that judges are responsive to public opinion in a variety of high-

salience situations (Hall 1992; Brace and Boyea 2008; Caldarone, Canes-Wrone, and Clark 

2009; Cann and Wilhelm 2011; Canes-Wrone, Clark, and Park 2012; Besley and Payne 2013; 

Canes-Wrone, Clark, and Kelly 2014).  Avenues for direct influence on justices in the absence of 

elections are limited, however a measure of public opinion may also be thought of as capturing 

unobserved political and social changes that impact both voters and courts.  To measure Voter 

Liberalism, I use partisan voting as a proxy.  Specifically, I measure the Democratic presidential 

candidate’s two-party vote share in the state in each presidential election between 1992 and 

2012, and I subtract from it the national Democratic two-party vote share.  This difference 

represents the state’s relative liberalism (positive values) or conservatism (negative values).  

Presidential races offer a common choice across states.  Deducting the national average controls 

for candidate differences across elections.  For the years between elections, I assume a linear 

transformation from the previous election to the next election.  Because Voter Liberalism 

increases in liberalism, higher values should be positively associated with liberal votes.     

Legislatures are another potential influencer of judicial behavior.  Not only are they 

responsible for things like justice compensation and the court system’s organization, but they are 

also signals of public opinion.  In the federal context, Clark (2011) shows that legislatures 

influence judicial decision-making through “court curbing.”  State legislatures may also have this 

capacity.  Unfortunately, CFscore data are too incomplete for state legislatures.  Thus, I measure 
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Legislature Ideology using Shor and McCarty’s (2011) state legislature common space scores.16  

As with CFscores, higher values represent more conservatism, thus increased scores should be 

negatively associated with liberal votes.  Table 1 presents summary statistics for all variables. 

 
Table 1. Summary Statistics 

Variable Mean S.D. Min Max 
Liberal Vote  0.246 0.431 0 1 

Governor’s Ideology -0.262  0.528 -1.180  0.879 
Appointing Gov.’s Ideology -0.224  0.582 -1.180  1.112 

Executive Experience  0.483  0.500  0  1 
Defendant Appealed  0.843  0.364  0  1 

Murder  0.233  0.423  0  1 
Voter Ideology  8.339  4.163 -0.9  15.4 

Legislature Ideology -0.547  0.391 -1.051  0.537 
Eligible  0.484  0.500  0  1 

Note: Averages are taken at the unit of votes, not unique individuals.. 
 

Model and Results: The Impact of Governors on Justice Votes 

To test the Strategic Deference Hypothesis, I analyze whether the governor’s ideology 

and the justice’s eligibility status influence the probability that a justice will cast a liberal vote 

(the dependent variable in each model).  In Table 2, I present two logistic regression models.  

Model 1 includes all of the variables previously discussed plus state dummy variables to control 

for the heterogeneity between the states in terms of the punitiveness of their existing law, court 

workload, and other unobserved factors.  Model 2 adds justice random effects.  The Strategic 

Deference Hypothesis predicts that the coefficient for Eligible X Governor’s Ideology will be 

negative and statistically significant.   

																																																								
16 Shor and McCarty’s dataset lacks data for some states in some years, especially in 1995, 2009, 
and 2010.  No year is missing all states.  I do not see a reason why missing data in these three 
years biases the results I report in any particular direction.  Despite this missing-data issue, the 
Shor and McCarty scores provide the best common-space estimate of legislature ideology.  
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Table 2. Retention-Eligible Justices Are Responsive to their Governors’ Preferences 
 

Dependent Variable:  
Liberal Vote  

 
(1) 

 
(2) 

Governor’s Ideology -0.132 -0.108 
 (0.039)  (0.035) 
Eligible -0.182 -0.209 
 (0.096) (0.089) 
Eligible X Governor’s Ideology -0.405 -0.422 
 (0.104) (0.089) 
Appointing Governor’s Ideology 0.012 0.019 
 (0.032) (0.040) 
Defendant Appealed -0.462 -0.463 
 (0.107) (0.107) 
Murder -0.506 -0.511 
 (0.094) (0.094) 
Executive Experience -0.106 -0.151 
 (0.043) (0.068) 
Voter Liberalism -0.002 0.001 
 (0.015) (0.016) 
Legislature Ideology -0.306 -0.340 
 (0.084) (0.078) 
Justice Random Effects  √ 
N 27,797 27,797 
Clusters 105 105 
χ2 1,424.66 1,119.87 

Note: Numbers in cells are logistic regression coefficients with standard errors, clustered by 
justice, in parentheses.  Constants and state-specific dummies are included, but not presented.  
Bolded coefficients are significant at the p<0.05 level, two-tailed tests.     

 

The results in Table 2 support the Strategic Deference Hypothesis.  The interaction term, 

Eligible X Governor’s Ideology, is negative and significant in both models.  Governor’s 

Ideology has a stronger relationship with vote choice for the retention-eligible than the ineligible, 

even when controlling for many other relevant factors that impact vote choice.  Given the 

complexity of interaction terms in a logistic regression, a marginal effects plot provides a better 

assessment of the overall effect of Governor’s Ideology, Eligible, and their interaction.  Figure 1 
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presents the estimated probabilities of liberal votes for retention-eligible and -ineligible justices 

as the governor’s ideology varies.   

 
Figure 1. Retention-Eligible Justices Defer to Executive Preferences 

 

Note: Area plot represent 95% confidence intervals.  The “rug plot” at the bottom includes  
one tick for each governor in the data.  The estimates are based on Model 2 in Table 1,  

with all other variables at their medians. 
 

Figure 1 reveals the substantial impact of being retention-eligible on a justice’s vote and 

the influence that reappointment power gives to governors.  As the occupant of the governor’s 

mansion becomes more conservative, so do the justices who still need to be reappointed.  The 

slope of the line is significant and much of the data falls at places where the predicted effect is 

distinguishable from zero.  Exchanging an average northeastern Republican governor (0.29) for 

an average northeastern Democratic governor (-0.75) increases the probability of a liberal vote 

by a retention-eligible justice by nine percentage points.  By comparison, retention-ineligible 
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justices would only be expected to move 1.9 percentage points in the liberal direction.  A more 

extreme shift, from a right-wing governor (1.0) to a left-wing governor (-1.0) produces an 

estimated 16.4-percentage-point increase in the likelihood of casting a liberal vote.  Given that 

the base rate of liberal votes is only 24.6%, these shifts are substantial. 

These results have significant implications for criminal justice in the northeast.  

Reappointment-eligible justices in this dataset cast more than 15,000 votes in criminal cases.  It 

is likely that many hundreds or as many as a thousand were cast differently than they would have 

been under a typical governor from the opposite party.  This is enough votes to alter many case 

outcomes and, in a subsequent section, I show that these votes do alter final decisions.  Even 

when they do not, minority votes weaken precedent and invite challenges and differentiation in 

the lower courts.  These votes also extend beyond the immediate defendants to the thousands of 

others who will be subsequently tried based on the precedents established in these cases.  Thus, 

the overall impact could be exponentially larger.    

 
Additional Tests 

 The preceding section provides evidence of strong executive influence over justices who 

are eligible for an additional term.  To further identify that this influence comes through retention 

politics, I conduct a pair of more targeted tests that analyze contexts where I do not expect 

governors to have influence through retention.  First, I analyze votes taken under governors who 

have defined exit dates due to term limits that will preclude them from making a justice’s 

reappointment decision.  Second, I analyze states in which justices must be reappointed, but that 

power lies with the legislature rather than the governor.  In each, I find no evidence of strategic 

deference to executive preferences.  Collectively, these tests provide evidence that retention is 

the key mechanism of the influence I present in this paper.  



	 20	

The Boundaries of Executive Influence: Term Limits 

 Governors have influence on a justice’s decision-making because there is a possibility 

that the governor will still be in office when the justice’s term ends.  Even if the governor’s term 

ends earlier, incumbency advantages often mean that governors are reelected.  However, some 

governors have term limits that means they will definitely be out of office by a certain date.  This 

means that a justice could reasonably look toward their retention and know that the present 

governor will not be deciding their reappointment.  If my arguments that the reappointment 

power drives executive influence is true, these term-limited governors should have substantially 

reduced influence.  Therefore, I expect that justices casting votes when the governor is prohibited 

by term limits from being in office when the justice’s term ends should be less deferential than 

justices who must consider the possibility of the present governor deciding their reappointment. 

 To test this, I reanalyze the cases in the overall model presented in Table 2, except that I 

only use votes cast by retention-eligible justices.  In Table 2, I showed that eligible justices are 

strongly deferential to their governor’s preferences.  Thus, I should find that those eligible 

justices serving under term-limited governors are significantly less deferential than other eligible 

justices.  I use a new variable, Governor Limited, which takes the value of “1” when the 

governor at the time of the vote is prohibited by term limits from being the governor when the 

voting justice’s term expires.  It takes the value of “0” in all other situations.  If my arguments 

are correct, I should find that the interaction term, Governor Limited X Governor’s Ideology, 

is positive and statistically significant.  This would imply that eligible justices vote less in line 

with their governor’s preferences when the governor cannot possibly reappoint them.  All other 

control variables carry over from Table 2.  The results of these tests are presented in Table 3. 
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Table 3. Retention-Eligible Justices Are Not Responsive to Term-Limited Governors 
 

Dependent Variable:  
Liberal Vote  

 
(1) 

 
(2) 

Governor’s Ideology -0.547 -0.545 
 (0.095)  (0.093) 
Governor Term Limited  0.304  0.308 
 (0.118) (0.120) 
Governor Term Limited X   0.519 0.574 
Governor’s Ideology (0.202) (0.213) 
Appointing Governor’s Ideology 0.021 0.026 
 (0.046) (0.052) 
Defendant Appealed -0.269 -0.269 
 (0.177) (0.177) 
Murder -0.146 -0.148 
 (0.077) (0.077) 
Executive Experience -0.074 -0.089 
 (0.049) (0.056) 
Voter Liberalism  0.038 0.036 
 (0.038) (0.038) 
Legislature Ideology -0.850 -0.905 
 (0.348) (0.352) 
Justice Random Effects  √ 
N 13,449 13,449 
Clusters 48 48 
χ2 1,002.89 963.77 

Note: Numbers in cells are logistic regression coefficients with standard errors, clustered by 
justice, in parentheses.  Constants and state-specific dummies are included, but not presented.  
Bolded coefficients are significant at the p<0.05 level, two-tailed tests.     

 

 The results in Table 3 indicate that justices vote far less in line with their governor’s 

preferences when the sitting governor cannot be their reappointer due to term limits.  The 

coefficient for the interaction term in both models is positive and statistically significant, 

indicating that justices with term-limited governors do not show the same deference to their 

governor’s preferences as eligible justices without term-limited governors do.  This reinforces 

the findings that governors gain substantial influence through their power to reappoint.  When 
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they lose the capacity to reappoint a justice – in this case due to term limits – they lose a 

substantial amount of influence. 

 
Cross-State Placebo Test 

 If executive reappointment drives strategic deference, then eligible justices should only 

be deferential to their governors when the governor handles reappointment.  In many states, other 

actors control reappointment.  For example, the legislature is responsible for reappointment 

decisions in Virginia, South Carolina, and Vermont.17  While a full test of how justices in those 

three states vote is beyond the scope of this article, they do provide a useful placebo.  These are a 

group of justices who can be reappointed, but whose fate does not rest with the governor.  

Therefore, if my arguments are correct, I should find that eligible justices in these states are no 

more deferential to their governors than ineligible justices are. 

To test this, I add all votes from 1995 to 2010 in Virginia, South Carolina, and Vermont 

to the dataset used in Table 2.  Additionally, I separate Eligible into two different types: Eligible 

– Governor, which identifies that a Governor has the power to reappoint, and Eligible – 

Legislature, which identifies that a legislature has the power to reelect.  The base category is all 

justices who were not eligible for a new term across all eleven states (some because they had life 

terms, others because they had announced their impending retirement, and others because they 

were no longer legally eligible due to age).  I interact each of the eligible categories with 

Governor’s Ideology.  If my arguments are correct, then the interaction term, Eligible – 

																																																								
17 There is variation within these states.  South Carolina uses a legislative election system for 
initial selection.  And Virginia also uses a legislative election system, but the governor has the 
power to appoint when the legislature is in recess.  In recent years in Virginia, governors have 
made several significant appointments to the Supreme Court.  While the method of initial 
selection varies to some degree, justices in all three are initially appointed by elected political 
elites and, crucially, are retained by the legislature rather than the governor. 
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Governor X Governor’s Ideology, should be significant, as well as significantly different from 

the interaction term, Eligible – Legislature X Governor’s Ideology.  This would imply that 

governors have stronger influence when they have the power to reappoint than when they do not.  

The results are presented in Table 4.  

 

Table 4. Impact of Eligibility on Justice Votes Between Governor- and Legislature-
Reappointment States 

 
Dependent Variable:  
Liberal Vote  

 
(1) 

 
(2) 

Governor’s Ideology -0.186 -0.168 
 (0.037) (0.035) 
Eligible – Governor -0.166 -0.188 
 (0.095) (0.087) 
Eligible – Legislature  -0.066 -0.014 
 (0.079) (0.067) 
Eligible – Gov. X Gov.’s Ideology -0.343 -0.354 
 (0.100) (0.087) 
Eligible – Leg. X Gov.’s Ideology -0.040 -0.073 
 (0.056) (0.053) 
Republican Appointee 0.002 -0.005 
 (0.036) (0.045) 
Defendant Appealed -0.283 -0.283 
 (0.104) (0.105) 
Murder -0.582 -0.587 
 (0.076) (0.076) 
Executive Experience -0.022 -0.059 
 (0.041) (0.059) 
Voter Liberalism  0.034 0.033 
 (0.010) (0.010) 
Legislature Ideology -0.385 -0.412 
 (0.085) (0.081) 
Justice Random Effects  √ 
N 35,251 35,251 
Clusters 139 139 
χ2 1,813.75 1,488.29 

Note: Numbers in cells are logistic regression coefficients with standard errors, clustered by 
justice, in parentheses.  Constants and state-specific dummies are included, but not presented.  
Bolded coefficients are significant at the p<0.05 level, two-tailed tests.     
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Table 3 shows that the formal power to reappoint matters.  While governors and 

legislatures undoubtedly exert influence over the justice system through a variety of means, the 

one with the authority to reappoint has a crucial additional lever of power.  Eligible justices in 

states where governors decide reappointment show deference to their governors.  In states where 

the legislature has that power, there is no comparable deference.  In both models, the interaction 

between Eligible – Legislature and Governor’s Ideology is insignificant with a small estimated 

effect.  In contrast, and in line with the results in Table 2, the interaction between Eligible – 

Governor and Governor’s Ideology is significant.  In both models, the difference between the 

two interaction terms is significant (p<0.01), implying a different level of influence for 

governors with appointment power than governors without.  The upshot of these results is that 

eligible justices in executive-reappointment states are more deferential to their governors, while 

those in legislative reappointment states are not.  This provides the strongest evidence yet that 

the governors’ reappointment power is the mechanism powering their influence.  

 
Getting from Votes to Outcomes 

 The focus of this paper is individual-level choices: votes by justices.  But much of the 

potential policy significance of the findings is driven by case outcomes.  While larger majorities 

strengthen precedential durability, the shift of a single vote away from the majority is not as 

important as flipping the whole case outcome.  Therefore, to establish the substantive 

significance of this individual-level relationship, I also show that these shifts in vote probabilities 

aggregate up to meaningful shifts in the probabilities of victory for defendants. 

 To assess the effect on outcomes, I aggregate up to the case level, reproducing my overall 

model from Table 1 but with the dependent variable being Liberal Outcome rather than Liberal 

Vote.  All individual-level variables are averaged over all justices participating in the decision.  
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Thus, Appointing Governor’s Ideology becomes Average Appointing Governor’s Ideology.  

Eligible becomes Percent Eligible, which is simply the percentage of justices participating in the 

decision who were reappointment-eligible.  Otherwise, the overall structure of the models 

remains the same as those used in Table 1.  If the individual-level effect aggregates up to 

outcome-level significance, then the interaction term, Percent Eligible X Governor’s Ideology, 

should be negative and significant.  The results are presented in Table 5. 

 
Table 5. Executive Influence Shifts Case Outcomes 

 
Dependent Variable:  
Liberal Outcome 

 
 

Governor’s Ideology -0.112 
 (0.071) 
Percent Eligible -0.193 
 (0.282) 
% Eligible X Governor’s Ideology  -0.552 
 (0.247) 
Avg. Appointing Gov.’s Ideology  0.198 
 (0.118) 
Defendant Appealed -0.475 
 (0.143) 
Murder -0.550 
 (0.122) 
% Executive Experience -0.304 
 (0.195) 
Voter Liberalism  0.014 
 (0.037) 
Legislature Ideology -0.424 
 (0.140) 
N 5,697 
Clusters 136 
χ2 496.90 

Note: Numbers in cells are logistic regression coefficients with standard errors, clustered by 
governor-year, in parentheses.  Constants and state-specific dummies are included, but not 
presented.  Bolded coefficients are significant at the p<0.05 level, one-tailed tests.     
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 Table 5 shows that the effects presented thus far aggregate up to changes in case 

outcomes.  The interaction term between Percent Eligible and Governor’s Ideology is negative 

and significant, as predicted.  As the percentage of voting justices that are eligible increases, the 

governor’s influence also increases.  Given that, in the average case, 51.8% of voting justices are 

reappointment-eligible, this shows that the governor’s influence produces meaningful changes in 

outcomes rather than just shifting individual votes.  To visualize the magnitude of the effect, I 

present a contour plot analyzing the governor’s influence as both the governor’s ideology and the 

percentage of justices that are reappointment-eligible vary.  The results are presented in Figure 2. 

 
Figure 2. Influence of Governors on Case Outcomes Based on Percentage 

Of Justices Eligible for Retention 

 

Figure 2 shows that when a higher percentage of voting justices are reappointment 

eligible, the governor’s ideology can more than double the expected rate of a liberal outcome 
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(moving from a conservative governor to a liberal governor).  When the percentage of justices 

that are eligible is low, the variation corresponding to change in the governor is much lower, 

indicating that the governor’s influence is weaker.  At the mean percentage of eligible justices 

hearing a case in the dataset (51.8%), a shift between the average northeastern Republican and 

Democrat changes the likelihood of a pro-defendant outcome by 6.2 percentage points.  This 

means that the voters’ decisions in the ballot box likely altered the outcomes of hundreds of 

defendants’ final criminal appeals.     

 
Discussion and Conclusion 

 This article began with a proposition: If justices are rational actors who wish to keep their 

jobs and governors make reappointment decisions, then justices should care about what 

governors want.  Justices might even go so far as to let the governor’s preferences enter into their 

own calculus when deciding cases.  And governors are in a prime position to enforce just this 

kind of deference.  Staffed with lawyers and assistants, they can keep a watchful eye on the 

judicial branch.  In criminal cases during the late 1990s and 2000s, reappointment-eligible 

justices were systematically more pro-prosecution when their governors were more conservative.  

These tests indicate that gubernatorial elections not only impact executive policy on criminal 

law, but also the punitiveness of the courts they get to appoint and reappoint – which also often 

includes trial courts and appellate courts. 

 Criminal law requires the most serious attempt at objectivity.  Within each decision is an 

actual case, stemming from a real criminal prosecution.  Though analysis of appellate decision-

making justifiably focuses on the long-term impacts of the resulting precedents, the most 

immediate effect of any decision is the outcome it stipulates for the defendant.  And yet, my 
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analyses imply that whether a defendant wins their appeal might depend, in part, on who won the 

last gubernatorial election – a fact utterly unrelated to their crime or legal argument.   

 Additionally, consider the implications in other areas of law.  If governors exert influence 

over justices, who are ostensibly meant to check the power of the executive branch, how can 

courts be truly independent and powers separated?  Governors have more interests than just the 

piles of criminal appeals that made up this analysis.  If the effect is evident in these cases, 

perhaps it is even more pronounced in a narrow but important set of cases pertaining to 

executive-branch power, state-agency autonomy, and salient issues on which the governor 

actively campaigns.    

 There is no perfect judicial-selection system.  Elections can be subject to the whims of 

uninformed voters, rancorous polarization, campaign money, and special interests.  Even if an 

election works perfectly as planned, justices are still returned to office only by appeasing public 

opinion, which may not be in line with existing legal doctrines.  Yet, at least the public is an 

inattentive principal.  One of the very facts that scholars bemoan – the uninformed public – is 

also potentially a protection for judicial independence.  Governors have a much greater capacity 

to monitor justices.  Because of this, governors can systematically affect judicial decisions to the 

extent that it is even evident when looking at every case in a large issue area, as in this paper.  

This raises troubling questions about justice and fairness and the independence of state 

judiciaries.  
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